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156 MICHIGAN LAW REVIEW 

statutes had already purchased seventy-six voting machines and had ordered 
a large number of machines in addition. This action is brought to enjoin the 
alleged unlawful expenditure of public money for these voting machines and 
also to enjoin the interference with the free and lawful exercise of the elect- 
ive franchise. Held, the statutes providing for voting machines in elections 
are void because repugnant to the constitutional provision that "all elections 
shall be by ballot." State ex rel. Karlinger v. Board of Deputy Sup'rs of 
Elections (1909), — Ohio St. — , 89 N. E. 33. 

The question presented in this case has been before the courts of few 
states. The writer has been unable to find any case supporting the conclusion 
of the Ohio Court and its opinion cites none. Decisions to the contrary 
are : City of Detroit v. Board of Inspectors, 139 Mich., 548, 69 L. R. A. 184, 

3 Mich. L. Rev. p. 648; U. S. Standard Voting Machine Co. v. Hobson, 
132 Iowa 38, 7 L. R. A. (N. S.) 512; Lynch v. Malley, 215 111. 574, 74 N. E. 723, 

4 Mich L. Rev. p. 140; Elwell v. Comstock, 99 Minn. 261, 109 N. W. 678, 
7 L. R. A. 621 (n. s.). Several cases contain dicta in approval of the 
foregoing decisions: Nichols v. Election Com'rs, 196 Mass. 410, 6 Mich. L. 
Rev. 256 ; Opinion of lustices In Re Voting Machine, 19 R. I. 729, 36 L. R. A. 
547 ; Re House Bill, 178 Mass. 60s, 54 L. R. A. 430 ; Line v. Board of Election, 
154 Mich. 329, 18 L. R. A. (N. S.) 412; and see, People ex rel. Deister v. 
Wintermute, 194 N. Y. 99, 7 Mich. L. Rev. 425. The Ohio Court takes the 
strict, literal view in construing the constitutional provision. The other courts 
look for the substantial rights and benefits in the vote by "ballot" and find 
that the voting machine takes away none of them. See McCrary, Elections, 
ed. 4, §§ 488 ff. Underlying the opinion of the Ohio court, there is a current 
of resistance to the voting machine because of its mechanical delicacy and 
complexity. 

Evidence — Judicial Notice that Voltaire's Works are not Immoral 
or Obscene Literature. — The plaintiff contracted to sell a set of Voltaire's 
works to the defendant. In an action for the contract price, the defendant 
pleads that the contract is illegal, basing his contention on § 317 of the 
N. Y. Penal Code, which makes it a crime to publish or sell immoral or 
obscene literature. Held, that the court will take judicial notice of the fact 
that Voltaire's works are good literature, and are not affected by this pro- 
vision of the Penal Code. St. Hubert Guild v. Quinn (1909), 118 N. Y. 
Supp. 582. 

The lower court, basing its judgment on a few passages in two of 
Voltaire's volumes, held the defense good. In reversing this judgment the 
court says, "Courts will take the same knowledge, as the community at 
large, of matters of literature (16 Cyc. 854), and we cannot fail to recognize 
that the genius of Voltaire has enriched many fields of knowledge." A case 
very sirhilar to the principal case is In re Worthington, 30 N. Y. Supp. 361, 
in which the receiver of the Worthington Co. made application for instruc- 
tions as to the disposal of certain books which were among the assets of the 
company. These . books included, Payne's Edition of the Arabian Nights, 
Fielding's Novels, Ovid's Art of Love, The Decameron of Boccaccio, The 
Works of Rabelais, The Heptameron of Queen Margaret of Navarre, The 
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Confessions of J. J. Rousseau, Tales from the Arabic and Alladin. The 
Society for the Suppression of Vice opposed the giving of any order by 
the Court, on the ground that such books were immoral literature and should 
not be sold. The court, however, issued an order for the sale of the books, 
saying: "There is no such evil to be feared from the sale of these rare and 
costly books as the imagination of many, even well disposed people, might 
apprehend. They rank with the higher literature, and would not be bought 
or appreciated by the class of people from whom unclean publications ought 
to be withheld." In the case of Hoare v. Silverlock, 12 A. & E. 624, 
(64 E. C. L.), the defendant having published that the plaintiff was a 
"Frozen Snake," was sued for libel. The "Frozen Snake" was the name of 
a fable, with which the community at large was familiar, and being called a 
"Frozen Snake," imputed ingratitude and treachery to the plaintiff; and the 
court held that it was no objection, in arrest of judgment, that there was no 
innuendo to explain the words, for the court will notice that the words are 
commonly enough understood in this libellous sense, to warrant a jury to 
so understand them. 

Fixtures — Landlord and Tenant — Fences — Vendor and Purchaser — 
License. — Defendant obtained a license from a lessee to erect a fence to be 
used for advertising purposes on the leased premises, by the terms of which 
license defendant might remove the fence after thirty days' notice from the 
lessee. The owner of the premises sold them to plaintiff who took without 
notice of the license, whereupon defendant, failing to reach an agreement with 
plaintiff, removed the fence two weeks after the lessee's term had expired. 
Plaintiff now sues in trespass for damages. Held, he can recover. James 
Leo Co. v. Jersey City Bill Posting Co. (1909), — N. J. Sup. Ct. — , 
73 Atl. 1046. 

While, by agreement between the parties, barns or other structures or 
fixtures so attached may be made to remain personal property, the purchaser 
must have notice of such agreement or he will be entitled to hold them as 
part of the realty. Muir & MeDonald v. Jones, 23 Ore. 332, 19 L. R. A. 441. 
Persons acquiring interests in, or a lien upon real estate, when such equities 
are those of a bona fide purchaser, cannot be affected by agreements that fix- 
tures annexed to the land shall remain personalty. Stillmen v. Flenniken, 
58 Iowa 450, 43 Am. Rep. 120. Agreements between a land owner and one 
affixing chattels that they shall remain chattels are effective as such between 
the parties thereto. In some states they are also effective against prior mort- 
gagees and subsequent purchasers with notice. Campbell v. Roddy, 44 N. J. 
E. 244, 6 Am. St. Rep. 889. Notice to the purchaser of bonds that rails of 
a railroad company are subject to a chattel mortgage will not affect his rights 
if he purchased the bonds from a bona Me holder and the rails will pass with 
the realty. Porter v. Pittsburg Bessemer Steel Co., 122 U. S. 267. A fence 
built by mistake over the line will pass to the purchaser of the land on which 
it stands although it had been agreed it should remain personal property of 
the one who erected it. Climer v. Wallace, 28 Mo. 556, 75 Am. Dec. 135. 
However, many courts have held the other way. The old rule that everything 



